


























Swiss Bank Program 

The investigation and prosecution of offshore tax evasion requires the IRS and the Tax 

Division to obtain foreign evidence, most often through a tax information exchange agreement or 

a mutual legal assistance or other treaty_ A fundamental issue with respect to obtaining 

information about accounts located in Switzerland has been the degree to which Swiss law 

permits disclosure under the Convention between the United States of America and the Swiss 

Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income, signed 

on October 2, 1996. Swiss banks have often contended, in response to our investigations, that 

Swiss law prohibited meaningful cooperation (most notably, the disclosure of U.S. account 

holder identities). As part of our efforts to obtain information from these banks, the Department 

and the IRS engaged in a series of discussions with representatives of the Swiss government. 

Our central focus in these discussions was on obtaining information from the banks that would 

serve our law enforcement goals of encouraging voluntary disclosure by U.S. account holders, 

prosecuting account holders who fail to come forward, and learning where else in Switzerland 

and the world U.S. taxpayers attempted to use secret accounts to engage in tax evasion. We also 

sought to maintain the integrity of pending U.S. law enforcement matters and the ability to 

prosecute those persons who assisted U.S. taxpayers in evading the law. 

On August 29, 2013, the Department announced the Program for Non-Prosecution 

Agreements or Non-Target Letters for Swiss Banks (the "Program"), which is designed to 
encourage Swiss banks to cooperate in our ongoing investigations. The Program invited Swiss 

banks to come forward to provide cooperation and information in return for the possibility of a 

non-prosecution agreement or deferred prosecution agreement. Two significant points about the 

Program should be noted at the outset. First, the Program expressly excludes any bank 

authorized for investigation in connection with their Swiss banking activity related to U.S. 

account holders before the Program was announced. Second, the Program expressly excludes all 

individuals. No banker, professional advisor, or accountholder is offered any sort of protection 
or immunity under the Program. 

Under the Program, banks that were under investigation at the time the Program was 

announced and therefore, ineligible, are referred to as "Category l " banks. "Category 2" banks 

include eligible Swiss banks that self-identified as having committed tax-related offenses, or 

offenses relating to the filing of Reports of Foreign Bank and Financial Accounts ("FBARs"), in 

connection with U.S. related accounts. The information required to be provided by the 

cooperating banks is extensive, and includes full disclosure of their activities, the names of 

culpable employees and third party advisors, and the number of U.S. accounts. For those 
accounts that Category 2 banks closed after the Tax Division' s investigation of UBS became 

public in mid-2008, the Program requires disclosure, on an account-by-account basis, of the 

number of U.S. persons related to the account, and the nature of that relationship, monthly 
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balances, and monthly transfers into and out of the account. Category 2 banks must also 
cooperate in treaty requests for account records, which Switzerland has committed to process on 

an expedited basis. 

The Category 2 banks are required to pay a penalty that is based on the maximum 
aggregate values of the undisclosed accounts, and that is calibrated to reflect both the magnitude 
of a bank's involvement in the misconduct as well as the willingness of the bank to continue to 

service undeclared accounts after our law enforcement activities became known. The penalty 
can be reduced to the extent that a Category 2 bank encouraged a U.S. accountholder to come 

forward and participate in an offshore disclosure program established by the IRS. 

Category 2 banks were required to take the initial step of expressing their intent to 
participate in the Program no later than December 31, 2013. Prior to the execution of a non­
prosecution agreement, each Category 2 bank must provide the required information and full 
cooperation under the terms set out in the Program. Upon execution of the non-prosecution 
agreement, each Category 2 bank must provide additional information regarding closed accounts, 

continued cooperation regarding its accountholders and related individuals, and payment of the 
required penalty. A significant number of banks not previously known to the Tax Division have 

come forward to accept responsibility for their actions and to offer their cooperation in our law 
enforcement efforts. Every Swiss bank that comes forward to cooperate under the Program 

represents an opportll.lnity to obtain valuable law enforcement information from a source that is 
new to the Division' s investigations. 

On March 30, 2015, the Department announced that BSI SA, one of the I 0 largest private 

banks in Switzerland, was the first bank to reach a resolution and sign a non-prosecution 
agreement under the Program. BSI admitted to helping its U.S. clients evade their U.S. tax 
obligations by, among other things, creating sham corporations and trusts that masked the true 

identity of its U.S. account holders. Pursuant to the terms of the Program, BSI provided all 
required information, agreed to cooperate in any related criminal or civil proceedings, 

demonstrated its implementation of controls to stop misconduct involving undeclared U.S. 
accounts, and paid a $211 million penalty. On May 8, 2015, Vadian Bank became the second 
bank to enter into a non-prosecution agreement under the terms of the Program. The Department 
is moving forward as expeditiously as possible, and hopes to reach agreements with the 

remaining Category 2 banks before the end of2015. 

The Program also provides for participation by two additional categories of banks. As 
defined in the Program, "Category 3" banks are Swiss banks that contend that they did not 
commit any violations of U.S. law but want a determination of their present status regarding their 
activities. These banks may seek a non-target letter from the Tax Division after providing a 
report by an independent examiner who conducted an internal investigation and additional 

14 



information as required by the Program. "Category 3" banks must also verify the percent of U.S. 
related accounts held in the bank, and the existence of an effective compliance program. 

"Category 4" banks are Swiss banks that meet certain criteria for "a deemed Compliant Financial 

Institution" based on definitions in the Agreement between the United States of America and 
Switzerland for Cooperation to Facilitate the Implementation of Foreign Account Tax 
Compliance Act ("FATCA") signed on February 14, 2013. These banks may also request a non­
target letter after verification of their information and status. Category 3 and 4 banks were 

allowed to begin requesting participation beginning on July I , 2014. 

The Program is furthering our law enforcement goals in several important ways. At the 
outset, Swiss banks, aware that other Swiss banks might provide information under the Program 

concerning interbank transactions, came forward to participate. The Program also motivated 
culpable U.S. account holders, fearful that the Swiss banks would disclose their account 
information, to make voluntary disclosures to the IRS of their unreported income and 
undisclosed accounts. In addition, in an attempt to reduce the penalty imposed under the 
Program, Swiss banks made a concerted effort to encourage U.S. accountholders to participate in 

an announced IRS Voluntary Disclosure Program or Initiative. Finally, the Program requires 
cooperating Swiss banks to provide information regarding the movement of funds outside 

Switzerland. This sends a clear message to U.S. taxpayers that no haven is safe from the 
Department's offshore enforcement efforts. 

While the Tax Division uses a variety of criminal and civil law enforcement tools to 
successfully investigate and prosecute offshore tax evasion, our efforts would be greatly 
enhanced by the ratification of the protocol signed on September 23, 2009 (the "Protocol"), 

amending the Convention between the United States of America and the Swiss Confederation for 
the Avoidance of Double Taxation with Respect to Taxes on Income. The Protocol has been 
waiting for the advice and consent of the Senate for more than five years. Once the Protocol is 

ratified, an account that remained in a Swiss bank after September 23, 2009 will be subject to a 
less restrictive standard of disclosure. The Protocol will enhance our ability to gather full , 

detailed information about the account from Swiss entities and better enable the Division to 
pursue the funds and the account holder. We are hopeful that the Senate will act on the Protocol 
as soon as possible. 

Tax Defier Initiative 

Tax defiers, also known as illegal tax protesters, have long been a focus of the Tax 
Division's investigative and prosecution efforts. For decades, tax defiers have advanced 
frivolous arguments and developed numerous schemes to evade their income taxes, assist others 
in evading their taxes, and frustrate the IRS, under the guise of constitutional and other meritless 
objections to the tax laws. Frivolous arguments used by tax defiers include, for example, 
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spurious claims that an individual is a "sovereign citizen" not subject to the laws of the United 
States, that the federal income tax is unconstitutional, and that wages are not income. Schemes 

utilized include the use of fictitious financial instruments in purported payment of tax bills and 

other debts, as well as the fit ing of false I iens and IRS reporting forms, such as Forms 1099, 
designed to harass and retaliate against government employees and judges_ In the most extreme 
circumstances, tax defiers have resorted to threats and violence to advance their anti-government 
agenda. 

Tax defiers are identified by the schemes in which they participate and the tactics they 

utilize. It is important to note that those who merely express dissatisfaction with the tax laws 
should not be, and are not, prosecuted. The Department cherishes the right to free speech, but 

recognizes that it does not extend to acts that violate or incite the imminent and likely violation 
of the tax laws. 

Because a segment of the tax defier community may resort, and has resorted, to violence 
to advance their cause, it is essential that law enforcement be prepared to respond rapidly to 

threats against agents, prosecutors, and judges. The Tax Division has implemented a 
comprehensive strategy using both civil and criminal enforcement tools to address the serious 

and corrosive effect of tax defier and sovereign citizen activity. Led by a National Director, the 
Tax Division's Tax Defier Initiative facilitates coordination among nationwide law enforcement 

efforts. Increased coordination allows new and recycled tax defier and related schemes and 
arguments to be identified quickly, and a coordinated strategy to be developed. 

Through the Tax Defier Initiative, the Division leveraged our expertise to develop a 

government-wide approach to monitoring and combating these crimes. As a result, our National 
Director for the Tax Defier Initiative, working with representatives of IRS Criminal 
Inves6gations, Treasury Inspector General for Tax Administration, the FBI Domestic Terrorism 

Operations Unit, and the Department' s National Security Division, developed and implemented a 
national training program for prosecutors and investigators. The close working relationships 

fostered by our Initiative have enabled us to identify and respond more quickly and efficiently to 
trends in the tax defier community. 

Recent cases demonstrate the scope and seriousness of tax defier misconduct: 

• A New Jersey pilot and former chiropractor was sentenced to serve 54 months in prison, 
ordered to pay a fine and $48, 199 in restitution after being convicted of fi ling false 

returns and attempting to obstruct the internal revenue laws. For example, the man 
demanded that a third-party financial institution not comply with an IRS levy, and 
attempted to pay credit card bills and other debts with fake financial instruments that 
claimed to draw on a U.S. Treasury account that did not exist. 

16 



• A Nebraska man was sentenced to serve 10 years in prison for conspiring to retaliate 
against several federal officials by filing liens claiming false interests in the officials ' 

property for millions of dollars. Each of the targeted federal officials was involved in the 
criminal tax prosecution of a co-defendant or other associates of the defendants. A co­
defendant was later sentenced to a term of 3 years in prison for his role in the conspiracy. 

• A Utah certified public accountant was sentenced to serve 78 months and ordered to pay 
restitution to the IRS after being convicted of 18 counts of filing false claims for refund 
and one count of presenting a fictitious instrument. In addition to filing false personal 

returns, the man filed false returns for 16 clients, claiming federal tax refunds of $8. 4 
million. 

• An Illinois man was sentenced to 46 months in prison after pleading guilty to obstructing 
justice and filing retaliatory liens against federal judges. In one instance the man sent 

letters to two federal judges in which he threatened to arrest them if they did not release 
his wife from prison. Additional retaliatory liens were filed against the United States 

Attorney, the Clerk of the Court, the assigned Assistant United States Attorney and the 
IRS Special Agent working the case. 

Every prosecution and conviction sends a strong message that any attempt to promote or 

participate in a fraudulent tax scheme will not be tolerated. Those who engage in tax defier 
activity risk criminal prosecution resulting in conviction, substantial penalties and time in prison, 
as well as the collect ion of taxes, interest and penalties. Prosecution of tax defiers also reassures 

the vast majority of taxpayers that their voluntary compliance with the tax laws is justified and 
that everyone will be held accountable under the law. 

Thank you again, Mr. Chairman for the opportunity to appear this morning to discuss the 
important work of the Tax Division. I am happy to answer any questions that you or the other 

Members of the Subcommittee may have. 
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